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Typical Complete CERCLA Settlement 

• Some level of certainty as to  

– total removal and/or remediation costs  

– the settling party’s “share”  

• Government provides Covenant Not to Sue 

• Contribution Protection 

– from the claims of all non-settling PRPs 

• Dollar-for-Dollar/Pro Tanto Credit 

– Settlement Activates a statutorily-defined credit 
mechanism reducing non-settling parties’ liability 
by the dollar amount of the settlement 



Joint & Several Liability Issues 

• Most regimes provide pro tanto credit mechanism 
(rather than pro rata)   

– Non-settling parties bear the risk that the 
Government is settling for too little  

– Thus, the non-settling parties could face a 
disproportionate share of costs later 

• Government’s settlement value is evaluated via 
rational basis/arbitrary & capricious standard  

– But see, Arizona v. City of Tucson, 761 F.3d 1005 (9th Cir. 
2014), cert. denied (States not afforded same deference) 

• Places a quantification & allocation burden onto the 
Government that is otherwise absent 



NRD Settlements 

• Courts have consistently applied the same standard 
of review to NRD settlements as other CERCLA 
remediation settlements.   

• Courts tend to treat NRD settlements with more 
deference and only reject complete NRD settlements 
(and full contribution protection) where the Court is 
not provided with a mathematical basis to estimate 
injury and allocation   

• How much NRD Assessment, Quantification and 
Allocation is necessary to get to a defensible NRD 
Settlement?   

 



Pro Tanto Credit Gives Third-Parties 

Standing  • The reason non-settling parties have the right to 
challenge is precisely because they may have joint & 
several liability for damages in excess of the 
settlement.   See, e.g.,    

– U.S. v. Aerojet Gen. Corp., 606 F.3d 1142, 1152 (9th Cir. 2010)  

– In Matter of Bell Petroleum Servs., Inc., 3 F.3d 889, 908 
(5th Cir. 1993) (where there is a basis for divisibility of 
harm and, thus no joint and several liability, § 113(f)(2) 
(establishing the dollar-for-dollar settlement credit 
scheme for joint & several liability) was  inapplicable). 

• So … change the scope of Contribution Protection 



Limited Scope of Contribution 

Protection  
• “Matters Addressed” for the purpose of providing 

protection to settling parties from contribution 
claims for Natural Resources Damages is up to the 
amounts paid  

• Avoids pro tanto problem of giving non-settling 
defendants standing to challenge 

• Reward early settlements  

– Recognize the time-value of money 

– Recognize investment now will spur additional growth in 
induced and indirect services and economic activity  

– Trigger reopeners only after complete NRDA and 
allocation, if ever  

 

 

 



Public Benefits of Early 

Restoration • Early Ecological Restoration 

– Cuts the Injury Chain 

– Ecological Restoration and Services Recovery  

– Restoring the Resource IS the priority 

•  Investment in Human Use Projects 

– Direct and Indirect Economic Activity  

– Multipliers in the Economy 

– Induced Economic Activity and Regional 
Economic Revitalization   

• Interest & Discount Rates 

 



Advantages to Responsible 

Parties   • Early resolution cuts off service losses and the 
compounding rate of growth (mitigates damages).    

• Moreover, early restoration projects have more 
value to PRPs because of the time value of money:   

– create additional rates of return either in terms of DSAYs 
for ecological projects ;or  

– in terms of direct and indirect economic activity and 
induced effects in the economy.  

• Avoids huge transactional costs  

• Allows for partial (or total) resolution with imperfect 
information and a compounding ROR   
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