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EPA Ireland  



Environmental Protection Agency - EPA Ireland  

• Established in 1993 

• Environmental Protection Agency is an independent body 

• Statutory obligations in National Legislation 

• Environmental Licensing 

• Enforcement  - Licence and Public Authority 

• Ambient Monitoring  

• Drinking water 

• Chemicals, dangerous substances  

• Emissions trading 

• Environmental Liabilities Directive 

• Coordination of Environmental Research 

• Reporting on the environment and to international organisations 

 

 

 

 



Background to the Directive 2004/35/CE 

• This Directive has a long history –  

•Almost 20 years in development. 

 Important milestone – First Legislative Instrument 

that implements the Polluter Pays Principle 

 Establishes an administrative regime requiring 

public authorities to ensure polluter pays for 

pollution 

 Directive is more complex than other typical 

Directives 

 



Key Objectives 

 The purpose of this Directive is to establish a framework 

of environmental liability based on the ‘polluter-pays’ 

principle, to prevent and remedy environmental damage 

 Imposes a responsibility on operators to minimise the 

risks of Environmental Damage 

 Drives the entity to invest in protection/prevention 

measures 

 It also incentivises an operator to put in place financial 

security in the event of an incident 

 



Definitions: Operator  

 ELD imposes liability on an operator for preventing 

and remedying an imminent threat of, or actual, 

environmental damage caused by its activities 
 

 “Operator". The term "operator" is widely defined and includes 

the person who operates and controls an economic activity or 

the person to whom  

 decisive economic power over the activity  

 has been delegated and includes the holder of a permit or licence in 

respect of such operational activity.  
 

 



Important Definitions : Environmental Damage  

 

 Three types of damage defined in the Directive 

 

 (a) damage to protected species and natural habitats; 

(biodiversity damage) 

 

 (b) water damage; or  

 

 (c) land damage.  

 

 



 

 

 

Important Definitions :  

Damage to protected species and natural habitats  
 

Damage to Protected Species and Natural Habitats  

 

 

 means any damage that has significant adverse effects on 

reaching or maintaining the favourable conservation status of 

habitats and/or species.  



 

Important Definitions :  

The favourable conservation status of species  

 
 Conservation status of a species can be considered 

favourable if: 

 the natural range of the species is neither being reduced nor is likely to 

be reduced for the foreseeable future; 

 population dynamics data for the species indicate that it is maintaining 

itself on a long term; and 

 there is, and will probably continue to be, a sufficiently large habitat for 

the species to maintain its population on a long-term basis. 



Important Definitions :  

Conservation Status of a Habitat ? 

 The conservation status of a habitat can equally be 

considered favourable if: 

 its natural range, and the area it covers within that range, is stable or 

increasing; 

 the structure and functions which are necessary for its long-term 

maintenance exist and are likely to continue to exist; and 

 the conservation status of its typical species is favourable, as defined 

above. 

 

These definitions can be used at a site level to enable an 

assessment to be made of the significance of the impact from a 

perceived damaging incident. 



 

Important Definitions :  

Land damage & Water Damage:  

 
 Land Damage is "any land contamination that creates a 

significant risk of human health being adversely affected as a 

result of the direct or indirect introduction, in, on or under land, 

of substances, preparations, organisms or micro-organisms".  

 

 The term "water damage" is defined as:  

 "any damage that significantly adversely affects the 

ecological, chemical or ...  quantitative status or ecological 

potential, as defined in the Water Framework Directive 

 



Important Definitions : Linkages to other Directives  

"protected species and natural habitats" 

 

"(a) the species mentioned in Article 4(2) or listed in Annex I of 

the Birds Directive , or listed in Annexes II and IV to the 

Habitats Directive, and  

 
(b) the habitats of species mentioned in Article 4(2) of the 

Birds Directive or listed in Annex I or listed in Annex II to the 

Habitats Directive,  

 

(C) the breeding sites or resting places of the species listed in 

Annex IV to the Habitats Directive".  



Remediation Framework 

Primary  

Possible to get back to baseline? 

Complementary  

Not possible to get back to baseline 

Remediate somewhere/something else instead  

Compensatory 

Make up for the loss of use of resource while 

remediation is ongoing 

 



Indicator of status  

 

time 

damage 



Indicator of status  

 

time 

damage 

Remedy Starts 



Remediation Costs  – Protected Species Example 

• Mink Control $75k 

• Field Census/Field Workers $120k 

• Habitat Management $230k 

• Total Cost : $450k 

 

Source : Irish Independent 25th September 

2010  

Example: Ireland -Corn Crake (Crex Crex ) 

Cost of Habitat and Species 

Management –  



Statistics: National Reports & Number of Cases  

Within the reporting period April 2007 

to April 2013 around 1,230 confirmed 

incidents of environmental damage  

triggered the application of national  

rules transposing the ELD.  

 

Member States without any confirmed  

environmental damage incidents (11). 

 

Member States with more than 500 confirmed environmental damage 

incidents (2): Hungary and Poland.  

  



Statistics: Number of cases of environmental damage 

by damage category 

  Protected 

species and 

natural 

habitats 

Water Land 

In total 298 408 743 

Hungary and Poland count for more than two thirds of all biodiversity cases 

(216 of 298 incidents) 

 

4 Member States account for 88% of Water Damage Cases. 

 

Land damage cases accounts for more than half of all incidents reported. 



Practice: Recent ELD Cases of Note 

Recent Cases of note in Europe  

 

 Los Frailes, Bolidean Mine 25 April 1998 – Spain €101 million 

 Hungary Mud Slide – Disaster, including loss of life 

 Chemipac- Holland  -  

 Three Pools Case – United Kingdom  

 

 Not Treated under ELD  

 Coussouls de Crau – France  

 



Implementation & Enforcement 

 Type of Damage? 

 How widespread? 

 How significant in national/local/catchment/species 
context 

 How long will it last? 

 What’s the “baseline”? 

 Who did it? 

 How do we make good the Environmental Damage 

 What Remediation in the ELD should be used? 

 What expertise is required to rectify the damage? 

 



Case Study 1 Summary:  Illegal Waste Disposal 



Waste Deposition in A Special Area of Conservation (SAC) 



Waste : The Real Story 



Damage to Protected Species & Habitats 



 Mr. Justice Hedigan agreed with the County Council that the 

entire road should be removed and stated that defendant was 

‘the author of his own misfortune’. 

 

 On the 27th February 2013, Orders to remove all of the waste 

material.  

 

 Mr. Justice Hedigan said the courts had a duty to uphold Irish 

and European legislation with regard to the protection of the 

environment and in particular when it comes to area of 

Special Conservation. 

 

Legal Action 



Remediation – Waste removed & berm material levelled 



Case Study 2 Summary:  Chemipac – Holland  



Chemipac – Holland  

• Medium size chemical 

storage  

 

• 5th January 2011 

 

 

• Frozen transfer lines 

 

 



Chemipac – Holland  



Remediation Phases 

• Clean up above ground 

• Ground Water protection and 

purification 

• Remediation of land, 

neighbouring companies and 

public area 

• Remediation of Groundwater 

• Dealt with under Dutch National 

Law and not ELD 

• Dutch Law Used for remediation 

• Total estimated Cost in the region of $70m 

• Financial security would not help 

• Company was insolvent  



Case Law – Key Issue  

 As with all legislation there can be a number of interpretations 

 Some significant European Court of Justice Decisions brings 

some clarity to certain definitions – also introduces some 

debate 

 

 Example – Damage to Habitats and Species 

 Favourable conservation status definition clarification  

European Court of Justice  

Sweeetman Case:  C-258/11 (Sweetman and Others)  



Judgement Case  C-258/11 - Sweetman and Others 

11 April 2013   

 ECJ Rulling:  

 The plan or project will lead to the lasting and irreparable loss of the 

whole or part of a priority natural habitat type whose conservation was 

the objective that justified the designation of the site concerned as an 

SCI,  

 

 1.4 hectare of a 270 hectare priority Habitat (0.5%) 

 

 The view should be taken that such a plan or project will 

adversely affect the integrity of that site if it is liable to prevent 

the lasting preservation of the constitutive characteristics of 

the site 



Main Achievements  

Introduction of biodiversity damage 

Harmonization of polluter-pays principle, 

Right to request remedial action  

Better enforcement of national liability laws 

and development of Financial Security 

 

Ex Ante Regulation – Drive Change ? 



Main Challenges  

• Availability of data on ELD cases in MS 

 

• Awareness of the Directive by main 

stakeholders and practitioners 

 

• Ambiguities around key concepts and 

definitions, such as the 'significance 

threshold‘ 

 

• Exceptions and defences 



Potential for improvement 

Awareness raising of Concepts and information 

exchange (stakeholders and practitioners) 

Capacity building and support measures, in 

particular trainings, expert networks, assessment 

centers 

EU guidance documents promoting harmonized 

interpretation 

EU register of ELD cases (baseline condition, 

significance threshold, remedial measures, damage 

costs, etc.) 



European Commission Report & Information 



EPA Guidance  

 



Sources of Information  

 

 

http://ec.europa.eu/environment/legal/liability 



Contact Details 

David Smith 

Environmental Protection Agency 

Office of Environmental Enforcement 

Johnstown Castle 

Co. Wexford 

Ireland 

 

d.smith@epa.ie 

+(353) 53 91 60600 

mailto:d.smith@epa.ie


Thank You 

d.smith@epa.ie 



A leading engineering & scientific consulting firm dedicated to helping our clients solve 
their technical problems. 

health & environmental sciences  •  failure analysis & prevention 

Discussion 
Questions- 
Remediation 
outside the USA 
Nicholas Gard, Ph.D. 
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Questions for Discussion 

1. How has the EU advanced the thought process 
or practical considerations of the importance 
of certainty and predictability in environmental 
liability management? 

– What are the most common challenges facing 
government authorities and operators in addressing 
environmental damage? 

– Does the ELD encourage adoption of 
protective/preventative measures? 

– What can practitioners do to encourage predictability? 
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Questions for Discussion 

2. How should issues such as definition of 
operator, defenses such as baseline and 
causation, and apportionment of liability 
play out in the EU? 

– Is there consistency across Member States? 

– Is consistency desirable? 

– Are there important differences compared to US 
environmental liability regulations? 
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Questions for Discussion 

3. How are case studies and guidance in the EU 
shaping the definition and application of 
environmental liability and significant, 
quantifiable harm? 

– Is the definition of environmental damage under the 
ELD (significant damage to protected species and 
habitats, water and land) the appropriate scope? 

– Is the definition of damage as significant adverse 
effects that affect favourable conservation status of 
species and habitats appropriate? 

– What can practitioners do to encourage that 
definitions work well in practice? 
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Questions for Discussion 

4. How or will US and EU environmental liability 
regimes shape adoption and implementation of 
similar legislation elsewhere? 

– Are there lessons learned of approaches to adopt and 
potential pitfalls to avoid? 

– Would a standardized approach to damage assessment 
across jurisdictions promote consistency and 
predictability? 

– What can practitioners do to encourage consistency and 
predictability? 

 


