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Overview 

• Growing population and consumption 
pressures on resources 

• Recognition of the need to expand recovery 
and reuse of materials 

− G-8 and the 3Rs Initiative 

− OECD Sustainable Materials Management 

− EU Circular Economy Strategy 

• More materials moving across borders? 

• Legal framework for managing risks? 
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Evolving International Waste  
Shipment Regimes 

• The Basel Convention (global) 

• OECD Council Decision C(2001)107/Final 

• Other “Article 11” Agreements 

− U.S. Bilaterals  

• EU Waste Shipments Regulation (WSR) 

• Bamako Convention (African States) 

4 



5 

The Basel Convention 

• Global prior notice and consent 
system governing “waste” 
shipped for disposal or recycling. 

• Parties moving to classify many 
types of end-of-life products and 
recyclable materials as 
hazardous waste. 

• Hazardous wastes shipments 
subject to prior written notice, 
consent, documentation and 
various national and international 
trade bans. 

 



Parties to the Basel Convention 



The Basel Convention 

• Presently, 182 countries and the EU are party to 
the Convention 

• United States has signed but not ratified  

• Basel Ban Amendment  

• Text adopted in 1995; not yet enforced, 
although implemented by EU 

• Would prohibit exports of hazardous waste 
from developed (Annex VII countries) to 
developing countries 

• Protocol on Liability and Compensation (net yet 
in force) 
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Legal Drivers 

Basel Convention 

• Text 

• COP Decisions 

• Guidelines 

National Waste Laws 

• Hazardous Waste 
Definitions 

• Import/Export 
Requirements 

• National Waste 
Management 

• Trade Bans 
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Why Does Basel Matter? 

• Potential barrier to cross-border movement of 
recyclable materials (including some end-of-
life products) for recycling 

• Expanding universe of covered wastes – links 
to Stockholm POPs Convention 

• Concern over used/refurbished products 

• Reputational risks associated with hazardous 
waste management 

• Growing logistical challenges  

• Enforcement priority for many governments 

9 



Basel Convention Wastes 

• Broad definition of “waste” 

• Defines “hazardous waste” 
− Wastes defined as hazardous under national 

legislation 

− Wastes containing Annex I constituents (e.g., lead, 
cadmium, zinc, mercury, beryllium, antimony, 
arsenic) or falling within an Annex I waste stream, 
unless they do not exhibit Annex III hazardous 
characteristics 

− Annex VIII lists types of wastes that are presumed 
hazardous; Annex IX lists wastes that are presumed 
non-hazardous 

• National definitions and testing procedures 
govern 
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Key Classification Challenges 

• National variations in waste definitions, 
classifications and controls 

• No internationally agreed upon procedures 
for testing Annex III hazardous 
characteristics (note relevance of U.N. 
Dangerous Goods classification) 

• No de minimis exemption – presence of an 
Annex I constituent triggers presumption of 
hazardous 
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EPR for Electronics 



Key Outcomes Under New Guidelines 

• Transboundary shipments for reuse, failure 
analysis, repair and refurbishment are not 
presumptively “wastes” 

• Parties retain some discretion to control such 
shipments under national legislation  

• New criteria for demonstrating that shipments of 
used equipment for reuse are non-wastes 

• New criteria for demonstrating that shipments of 
used  equipment for failure analysis, repair 
and refurbishment are non-wastes  
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Scope and Legal Status  

• Applies broadly to “electrical and electronic 
equipment,” including components 

• Technical Guidelines adopted on an “interim basis” 

• Not legally binding but expected to be highly 
influential on government decisions regarding the 
classification of used equipment 
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U.S. Ratification of the Basel 
Convention 

• U.S. and Haiti are the only original signatories 
that have not ratified. 

• Senate gave its Advice and Consent in 1992 

• Modest amendments to RCRA required 

• U.S. ratification would allow wastes and 
recyclables to be imported into the U.S. from 
parties 

• Removal of party-non party export ban but with 
increased regulation of waste exports 

• Would give U.S. a “seat at the table” 
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OECD Council Decision 

• Governs shipments of waste between OECD 
members destined for recovery operations 

• Similar to Basel Convention but with some 
key differences: 

− Incorporates Basel waste listings, but limits some 
hazardous waste classifications (e.g., e-waste) 

◦ Unique Green (non-hazardous) and Amber 
(hazardous) listings  

− Calls for prior notice and consent, but includes 
trade facilitation mechanisms 
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Looking Ahead 

Latin America 

• Contaminated Sites.  Informed by US Superfund laws, 
throughout Latin America, new legal regimes enhance 
administrative, civil and criminal liabilities for environmental 
harms and site remediation.  

• Extended Producer Responsibility.  Many Latin American 
countries are implementing product take-back or similar 
measures for a wide-range of products (e.g., electronics, 
batteries, pharmaceuticals). 

China 

• Expanded Environmental Protection Law.  Now in effect, the 
law raises liability risks from non-compliance, enhances incentives 
for enforcement and provides standing for certain environmental 
organizations to file law suits. 

U.S. 

• Revised Waste Import – Export Regulations. 
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Regulations Throughout Product 
Life-Cycle  

RoHS, Energy Efficiency, 
Safety Standards, 

Chemical Notifications 

Raw Materials 
Sourcing 
  

Manufacture 
and Design 

Market Access 

Collection, Repair, 
Reuse, Recycling 

Material Restrictions, 
Energy Efficiency, 
Facility & Operations 

Dangerous Goods 
Rules  Packaging/ 
Labeling/SDSs 

Take-back Laws, Export Bans, 
Basel Convention 

Conflict Minerals, 
Supply Chain Labor 
Practices 

Distribution/ 
Logistics 

Customer Use 

Customer Warnings, Green 
Marketing  
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Questions? 
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Paul Hagen 

Principal 

phagen@bdlaw.com 

+1.202.789.6022 

Washington, DC 

Thank you! 

This presentation is not intended as, nor is it a substitute for, legal advice. You should consult with legal counsel for advice specific to your 

circumstances. This presentation may be considered lawyer advertising under applicable laws regarding electronic communications. 
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